A miner who worked with a mucking machine at the face of the ore body
after the shot had taken place and before the MSHA inspector made his inspection
testified that he checked the area of the blast but observed no misfires.
Additionally, there were other persons who passed by the area, but did not
observe any of the misfires. The fuse described by Che inspector was easily
observed by him even though he was there only for the purpose of checking
radiation levels in the mine.  The other two misfires were not easily seen
since they were near the bottom and were covered up with rock. There is no
evidence that the fuse Observed by 'the inspector was not in place from the
time the shot took place at approximately 4:30 p.m. on November 5, 1979,
until'approximately 2:30 p.m. on November 6, 1979, when it was observed by
the inspector.-

In my view, the cited regulation, which states that misfires shall be
reported to the proper supervisor, is violated when the misfire, which in
this case was readily observable, is left unattended for at least the length
of time that it was in this case. It wasn't until the MSHA inspector brought
the condition to the attention of the respondent that remedial action was
taken as required by the regulation.

The order of withdrawal Is affirmed and I conclude that a penalty should
be assessed in the amount of $2,000.00.

ORDER

The foregoing bench decision is hereby affirmed and  the respondent  is
ordered to pay a civil penalty of $2,000.00 within 30 days  of1 the date of
this decision.

Ajo'n D.   Bolts
^^Administrative Lau^-Judge
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